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The irruption of Third–Party Funding (TPF) in the arbitration arena in 

the last years has given rise to an interesting debate on its potential need for 
regulation in the arbitration community: numerous events and talks on TPF 
have taken place around the world, arbitral institutions have amended their 
rules to accommodate for it1, national legislatures such as Hong Kong and 
Singapore have permitted TPF in arbitration under local law for the first 
time2, academia has explored the phenomenon extensively and third–party 
funders themselves have attended conferences and roundtables on the top-
ic3. 

However, the debate on TPF has failed to include insurance practices. In-
surance has been in this sense, the Great Forgotten. This was already pointed 
out by this author in the article “Third–Party Funding’s Older Sibling: Legal 
Costs Insurance and The Issue Of Regulation” on the Kluwer Arbitration 
Blog4. The thesis held in that article is that the approach taken towards TPF 
in the current debate has been inconsistent in the light of the broader fund-
ing context as insufficient or incoherent consideration has been given to 
insurance and more specifically, to ‘before the event’ (BTE) legal costs insur-
ance, the scheme that most closely resembles TPF or the sibling phenome-
non of TPF.  

Funding by third parties has existed and has been available in interna-
tional arbitration for hundreds of years, most notably in the form of insur-
ance5. BTE is a type of insurance that covers the risk of the legal costs of a 
potential arbitration in return for a premium paid in advance, funding the 
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costs of bringing or defending a claim in arbitration6. It does not, however, 
take a share in the proceeds of the award in a successful arbitration. One 
type of BTE insurance of special relevance due to its ubiquity and its long–
established and successful unregulated existence is FD&D (Freight, Demur-
rage and Defense) cover, available in maritime arbitration, a field that repre-
sents approximately a quarter of international commercial arbitrations per 
year globally7. FD&D cover is BTE mutual legal costs cover offered by P&I 
Clubs or FD&D Clubs in the shipping industry8. FD&D cover is discretion-
ary9. Thus, it considerably resembles TPF: both schemes fund the legal costs 
of a proceeding in return for a premium (in the case of FD&D) or a share in the 
proceeds (in the case of TPF). Yet, little or largely inconsistent attention has 
been given to this type of insurance.  

Due to its presence in the current TPF debate, another type of insurance 
that should be examined here is “after the event” (ATE) insurance. ATE in-
surance is cover purchased once a dispute has arisen10. ATE insurance pro-
vides cover against an adverse costs award or against non–recovery of ‘own 
costs’ and is usually paid for by a contingent premium, that is, only if the 
claim succeeds11, which is why it is sometimes equated with TPF. However, 
this type of insurance does not usually provide funding.  

TPF is indeed only one of the forms that funding can take in international 
arbitration. As a new, relatively small type of funding, its emergence has 
been met with suspicion for the supposedly new issues that it raises, such as 
conflicts of interest, disclosure, security for costs, control over the claim or 
confidentiality, deemed to be in need for specific regulation. Objections aris-
ing purely in the context of TPF may not be justified and may be better ad-
dressed by inserting TPF in the broader funding context where it belongs. On 
the basis of the resemblance between TPF and BTE insurance, BTE insur-
ance in general and FD&D cover in particular, deserved closer examination: 
they are yardsticks against which to evaluate the question of regulation as 
issues such as conflicts of interest and confidentiality arise equally in both 
the TPF and the BTE insurance contexts. Interestingly, insurance practices 
in arbitration have not been considered in need of regulation as a form of 
third–party funding.  

The inconsistencies in the approach taken to the question of regulation of 
TPF can be observed in the various definitions adopted by practitioners, 
arbitral institutions, legislatures, and academia alike. 
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The ICCA–Queen Mary Task Force took the lead in addressing the issues 
that TPF was said to raise. In a first report12, the Task Force excluded BTE 
insurance from its definition of TPF as a separate feature of dispute resolu-
tion and on the basis that BTE insurers do not get involved in case manage-
ment as much as TPF providers do. It included, however, ATE insurance, an 
arguably inconsistent result, as an ATE insurer is in fact a third party in a 
proceeding, but providing funding is neither a feature not the purpose of this 
type of insurance.  

In Section IV of Chapter 3 of its second Draft Report (“the Draft”)13, the 
Task Force provides a comprehensive overview of existing definitions on 
TPF, already highlighting the lack of a common understanding of TPF. In 
fact, a definition of TPF may not be possible, but the analysis below follows 
under the assumption that a definition is a feasible task.   

The Task Force produced its own broad working definition of TPF as well 
as subsequent specific definitions when assessing various issues under exam-
ination. However, none of those definitions seems to include insurance. The 
definitions refer to a natural or legal person that provides material support 
or funds the cost of the arbitration proceedings and does so in return for 
compensation or repayment dependent on the outcome of the case.14 As 
broad as it may be, insurance does not fit into that definition: on the one 
hand, ATE insurers do not provide funding, as stated earlier in this article. 
Parties in need for funding may need to look elsewhere to finance the costs of 
their proceedings. On the other hand, BTE insurance provides funding, but 
its compensation is not dependent on the outcome of the funded claim: it is 
obtained through a premium paid in advance. For clarification, any eventual 
reimbursement that a BTE insurer may obtain if its claim prevails – provided 
cost shifting is permitted – would not suffice to qualify such funder as having 
an interest in the outcome of the case. BTE insurers generate wealth by way 
of a premium, eventual reimbursements are a nicety. Finally, unlike the IBA 
definition examined below, there is no ‘duty to indemnify’ included in the 
Task Force’s definition, so liability insurance is also not included. Thus, de-
spite the relevance of insurance and in particular, of BTE legal costs insur-
ance in the analysis of the question of regulation of TPF, none of the defini-
tions proposed by the Task Force accounts for it.  

As mentioned above, the IBA Guidelines on Conflicts of Interest in Inter-
national Arbitration account for liability insurance at General Standard 6b.15 
In fact, they equate liability and ATE insurers to TPF while they, paradoxical-
ly, exclude BTE as BTE insurers neither have a direct economic interest in 
the outcome of the case nor do they indemnify a party. The fact that liability 
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and ATE insurance are included while BTE insurance remains excluded from 
its scope seems to be inconsistent. 

Recent arbitration literature on TPF has approached the topic largely as a 
unique phenomenon raising novel issues while failing to address other fund-
ing practices from which parallels to TPF can be drawn, typically insurance. 
Some authors, however, have already taken note of insurance and carried out 
a more extensive research into the broader funding market concluding that 
some of those issues are not new or particular to TPF.16  

In summary, current definitions of TPF do not shed clear light in the dis-
cussion of TPF as they do not clarify their scope failing to provide an in–
depth assessment of the other possible types of funding in arbitration and 
how these diverge or assimilate to TPF. 

Taking account of the recent academic developments in the examination 
of TPF and its potential need for regulation, the proposition going forward 
remains to take a comprehensive view to the broader funding market, criti-
cally including BTE insurance practices due to its resemblance to TPF and 
the ubiquitous nature and successful unregulated existence of this insurance 
scheme in one of the largest–scaled arbitration in the world, maritime arbi-
tration. Ultimately, this discussion may or may not lead to the conclusion 
that there is an imminent need for the regulation of TPF but only when a 
holistic, consistent and comprehensive look at the broader arbitration fund-
ing practices has been taken, can the question of regulation of TPF be eluci-
dated with transparency and accuracy.  
 

 

Unión Europea 
 
El Parlamento Europeo lamenta que solo tres Estados 
miembros hayan optado por transponer la Directiva 

de mediación en asuntos civiles y mercantiles 
 

La Resolución del Parlamento Europeo, de 12 septiembre 2017, sobre la 
aplicación de la Directiva 2008/52/CE del Parlamento Europeo y del Consejo, 
de 21 mayo 2008, sobre ciertos aspectos de la mediación en asuntos civiles y 
mercantiles, acoge con satisfacción el hecho de que en muchos Estados miem-
bros los sistemas de mediación han sido objeto recientemente de modificacio-
nes y revisiones, y en otros Estados miembros se han previsto enmiendas a la 
legislación aplicable. Lamenta, sin embargo, que solo tres Estados miembros 
hayan optado por transponer la Directiva solamente en lo que se refiere a los 
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the Kitchen or Stone Soup? Fordham L. Rev., 80, 2791 – 2845 or on Goeler, Chapter 2: The Various 
Forms of TPF in International Arbitration in TPF in International Arbitration and its Impact on 
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