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On 9 February 2017, the English High Court had an opportunity to rule on 

the question of the role of the Secretary of the Arbitral Tribunal. 
The question of the role of the Secretary and of its limits has been increas-

ingly debated in recent years due, on the one hand, to the professionalization 
of the arbitrators who, no longer able to handle, on their own, the considera-
ble work required by several arbitration proceedings, increasingly rely on 
administrative secretaries, and on the other hand, to the transparency of the 
arbitration procedures which results in this recurrent recourse to the secre-
taries.  

The work of the Secretary of the Arbitral Tribunal and its involvement in 
the cases thus raise the following interrogation: is the secretary a 4th arbitra-
tor?1. 

The famous Yukos case is a striking example of this: in its application to 
set aside awards rendered under the aegis of the Permanent Court of Arbitra-
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tion, the Russian Federation questioned the role conferred by the Tribunal 
Arbitrator to his assistant or secretary2. 

One can see, therefore, the motivation behind the decision of 9 February 
2017 issued by the Commercial Court of the High Court of Justice, namely, a 
new invitation to consider the role of the Secretary of the Arbitral Tribunal.   
 
I. Background of the case  

 
The substance of the case was over Joint Venture contract and a Share-

holder Agreement in which claims had arisen on fraudulent misrepresenta-
tion, breach of warranty and frustration of contracts.  

Pursuant to the arbitration clause contained in the two contracts, the par-
ties had initiated arbitration proceedings under the rules of the London 
Court of International Arbitration (“the LCIA Rules”). 

During the summer of 2014, an Arbitral Tribunal composed of three expe-
rienced arbitrators in international arbitration was constituted, and a Secre-
tary of the Arbitral Tribunal, who was himself a lawyer, was appointed. 

In March 2016, when the arbitration procedure was already well under-
way, the Chairman of the Arbitral Tribunal sent, by mistake, an email to one 
of the parties (the claimant) which was intended for the Secretary of the Ar-
bitral Tribunal.  

In this e–mail, the Chairman asked the Secretary to give his opinion on 
the last letter sent by the claimant concerning the execution of a procedural 
order issued by the Arbitral Tribunal and a request for extension of time. 

This event was to trigger, a few months later, (i) an initial request for re-
moval of the Arbitral Tribunal before the LCIA, on the grounds that the Arbi-
tral Tribunal had improperly delegated its functions to its Secretary, then, 
since the claimant had not been entirely satisfied, (ii) a second request for 
removal of the Arbitral Tribunal before the High Court.  
 
II. First step: the challenge procedure before the LCIA  

 
In his motion to challenge before the LCIA, the claimant sought the re-

moval of the three members of the Arbitral Tribunal, particularly on the 
grounds that: 
 

(i) “The Tribunal had improperly delegated its role to the Secretary by sys-
tematically entrusting him with a number of tasks beyond what was permis-
sible under the LCIA Rules and the LCIA Policy on the use of arbitral secre-
taries”; 
 

                                                                    
2 Vid. our previous brief at: [<https://actuarbitragealtana.wordpress.com/2015/02/27/le–recours–

en–annulation–contre–les–celebres–sentences–yukos–rendu–public–par–le–ministere–des–finances–
russe/>]. 
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(ii) “The Chairman breached his mandate as an arbitrator and his duty not 
to delegate by seeking the views of a person who was neither a party to the 
arbitration nor a member of the tribunal on substantial procedural issues 
(i.e. the Secretary)”; 
 

(iii) “The other members of the Tribunal equally breached their mandate 
as arbitrators and their duty not to delegate by not sufficiently participating 
in the arbitration proceedings and the decision–making process;” 
 

The Chairman of the Arbitral Tribunal was also accused of lacking inde-
pendence and impartiality and of having breached the confidentiality obliga-
tion. 

The Arbitral Tribunal (and the opposing party) challenged the overall 
charges. In order to justify the Secretary’s involvement in the arbitration, the 
time spent on the case, the three members of the Arbitral Tribunal relied – 
among other things – on their numerous hearings and professional obliga-
tions throughout the world. The Chairman of the Arbitral Tribunal also stat-
ed that the Secretary had always worked under his supervision, submitting 
each prepared draft to his approval. 

It was therefore for the LCIA to decide on the challenge of removal, and in 
particular to determine whether there was an improper delegation of man-
date to the Secretary of the Arbitral Tribunal. 

Thus, if the LCIA considered in its decision of 4 August 2016 that the 
Chairman of the Arbitral Tribunal was to be removed for lack of independ-
ence and impartiality, it nevertheless refused to challenge the entire Arbitral 
Tribunal on the following grounds: 

 
(i) The delegation of tasks made by the Arbitral Tribunal to the Secretary 

was not improper since the tasks assigned were “the sort of tasks wich it was 
permissible for him to perform”; 

 
(ii)There was no evidence that the Secretary had exceeded the tasks usual-

ly assigned to a Secretary by participating in decision–making or drafting 
projects in the absence of any supervision; 
 

(iii) The co–arbitrators had devoted to their mission an “appropriate and 
proportionate” time: they had not merely approved the opinion of the 
Chairman. 

 
III. Second step: the challenge procedure before the High Court  
 

Having obtained only the removal of the Chairman of the Arbitral Tribu-
nal, the claimant then turned to the State judge in order to obtain the remov-
al of the co–arbitrators. 

Under English law, parties who have accepted an arbitration institution 
are entitled to apply to the State court to challenge the arbitrators, provided, 
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however, that they have exhausted all other means of recourse traditionally 
available (see Article 24 (2) of the 1996 Arbitration Act). 

It should be noted that this possibility does not exist under French law: 
where the request for removal is rejected by the arbitral institution, the 
claimant must wait until the award is rendered by the Arbitral Tribunal to 
challenge the position taken by the arbitration institution. 

In the present case, in order to obtain the removal of the co–arbitrators, 
the claimant alleged that the co–arbitrators had, by their conduct, delegated 
their adjudicative function to the Chairman and thereby indirectly delegated 
these functions to the Secretary by having accepted the tasks entrusted to 
him by the Chairman of the Arbitral Tribunal. 

These arguments were rejected by the High Court, which, in its decision of 
9 February 20173, rejected the challenge for the removal of the co–
arbitrators. 

It therefore ruled that the role of the co–arbitrators may be limited to ana-
lyzing the parties’ submissions and analyzing and commenting on the drafts 
prepared by the Chairman to finalize them (§33 of the decision). Moreover, it 
further states that there is no obligation for the co–arbitrators to ensure the 
proper delegation of tasks by the Chairman of the Tribunal to the Secretary 
(§ 76). 

The High Court then defined the role of the Secretary of the Arbitral Tri-
bunal by referring to a set of private standards – in particular, Article 14.2 of 
the LCIA Regulations, Section 8 of the LCIA Recommendations “Notes for 
Arbitrators” and the Young ICCA Guide on Arbitral Secretaries of 2014 – 
which frames the former (§50 et seq.). 

It held that the role of the Secretary of the Arbitral Tribunal, beyond the 
possible discrepancies that may exist between the different private norms, 
has a limit that should not be crossed, that of exercising an adjudicative 
function. The arbitrator must retain its adjudicative function, which is to 
“bring his own personal and independent judgment to bear on the decision 
in question, taking into account of the rival submissions of the parties” (§65 
of the decision). 

Below this limit, the scope of the Secretary’s role may depend on “the na-
ture of the decision and the circumstances of each case” (§65 of the deci-
sion). 

Thus, in the present case, the High Court ruled that no improper delega-
tion of tasks to the Secretary could be detected for the following reasons: 
 

(i) the parties had consented to the intervention of a Secretary of the Arbi-
tral Tribunal, so that, pursuant to Article 14.2 of the LCIA Regulations, the 
Arbitral Tribunal had “the widest possible discretion as to how to go about 
discharging their core decision–making responsibilities with the assistance 
of a tribunal secretary” (§66 of the decision); 

 
                                                                    

3 Vid. infra this Review, pp. 567–585. 
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(ii) the Chairman of the Arbitral Tribunal had indicated that he had care-
fully supervised the Secretary’s work (§66 of the decision); 

 
(iii) the misdirected email concerned only an update of the procedure and 

did not constitute an improper delegation of tasks from the Tribunal to the 
Secretary (§ 70 (3) of the decision); 

 
(iv) the number of hours devoted by the Chairman to the dispute con-

firmed the absence of improper delegation (§70 (4) of the decision). 
 

IV. Several lessons can be drawn from the decision of the High 
Court 

 
1. With regard to the sources of the role of the Secretary of the Arbitral Tri-
bunal 

 
The decision of the High Court of 9 February 2017 revealed that there is 

no legal basis in England, or in any other country to the best of our 
knowledge, on the role of the Secretary of the Arbitral Tribunal. 

Case law on the role of the Secretary of the Arbitral Tribunal is also rare. 
An opportunity was missed in the 2016 judgement of the Haye District 

Court in the Youkos case: in the end, the court only rules on the Arbitral 
Tribunal’sjurisdiction4. 

Thus, at present, there are very few decisions: 
 
(i) In a judgment of 7 June 1989 the Italian Supreme Court held that the 

fact that an Arbitral Tribunal entrusted the legal analysis of the arguments of 
the parties to its Secretary constituted a delegation of its adjudicative func-
tion5: 

 
(ii) In a judgment of 21 June 1990, the Paris Court of Appeal had the occa-

sion to note that the Secretary’s position “does not interfere in arbitral pro-
ceedings”6. 

 
(ii) Finally, in a judgment of 21 May 2015, the Federal Supreme Court of 

Switzerland compared the tasks of the Secretary of the Arbitral Tribunal to 
those of a “clerk in State procedure: organization of exchanges of records, 
preparation of hearings, keeping of minutes, preparation of expense state-
ments”, and specified that these tasks “do not exclude some assistance in the 
hearings and deliberations of the arbitrator. On the other hand, it is forbid-

                                                                    
4 Vid. our previous brief at [<https://actuarbitragealtana.wordpress.com/2016/05/26/ annulation–

par–le–tribunal–de–district–de–la–haye–de–six–sentences–rendues–dans–larbitrage–youkos–c–
federation–de–russie/>]. 

5 Yearb. Comm. Arb., vol. 16, 1991, p. 156. 
6 Rev. arb., 1991, p. 96. 
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den, unless otherwise agreed by the parties, to exercise adjudicative func-
tions, which must remain the exclusive prerogative of arbitrators”7. 

 
Thus, the sources of the role of the Secretary of the Arbitral Tribunal are 

essentially of private origin, arising from arbitral practice and guidelines 
issued by the institutions, likely due to the concern to reduce, as much as 
possible, risks on the effectiveness of future awards based on these grounds. 
Among these, we can cite, in order of appearance: 
 

– The revised ICC Note on Appointment, Duties and Compensation of 
Administrative Secretaries, August 20128; 

– The Note of the Finnish Arbitral Institution on the Role of the Secretary 
of the Arbitral Tribunal, June 20139; 

– The Rules of Conduct of the Hong Kong International Arbitration Cen-
ter on the Role of the Secretary of the Arbitral Tribunal, 201410; 

– The Young ICCA Guide on Arbitral Secretaries of 2014 (see our previous 
brief at11); 

– The Guidelines for Secretaries of Arbitral Tribunals of the Singapore In-
ternational Arbitration Center, April 2015 (see our previous brief at12; 

– The Recommendations of the LCIA “Notes for Arbitrators”, particularly 
Section 8, June 2015, amended on 26 October 201713. 

 
2. With regard to the role of the Secretary of the Arbitral Tribunal 

 
In its decision of 9 February 2017, the High Court clarified the scope and 

limits of the role of the Secretary of the Arbitral Tribunal. 
It is first of all the confirmation by the English judge of a well–established 

principle: the Secretary must not exercise an adjudicative function and, in 
particular, decide on matters of substance. 

The members of the arbitral tribunal cannot therefore transfer their “non–
delegable and personal decision–making function” (§65 of the decision): the 
Secretary of the arbitral tribunal is not a 4th arbitrator (nor a 2nd arbitrator). 

It should be emphasized that this “principle– limitation” is affirmed by all 
the studies, guides and rules of conduct adopted in recent years by arbitra-

                                                                    
7 The Arbitration Booklets, 2015, nº 3, p. 641. 
8 [<https://cdn.iccwbo.org/content/uploads/sites/3/2017/03/ICC–Note–to–Parties–and–Arbi tral 

–Tribunals–on–the–Conduct–of–Arbitration.pdf>]. 
9 [<https://arbitration.fi/wp–content/uploads/sites/22/2016/07/note–on–the–use–of–a–secreta 

ry.pdf>]. 
10 [<http://www.hkiac.org/sites/default/files/ck_filebrowser/PDF/arbitration/6ai_HKIAC_ Gui de-

lines_on_Use_of_Secretary_to_Arbitral_Tribunal.pdf>]. 
11 [<https://actuarbitragealtana.wordpress.com/2014/06/30/young–icca–lance–son–guide–sur–

les–secretaires–des–tribunaux–arbitraux/>]. 
12 [<https://actuarbitragealtana.wordpress.com/2015/04/08/le–singapore–international–arbitra–

tion–center–siac–publie–des–directives–relatives–aux–secretaires–des–tribunaux–arbitraux/>]. 
13 [<http://www.lcia.org/adr–services/guidance–notes.aspx>]. 
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tion institutions in order to define and frame the role of the Secretary of the 
Arbitral Tribunal (see, for example, the Rules of Conduct of the Hong Kong 
International Arbitration Center and the revised ICC Note on the Appoint-
ment, Duties and Remuneration of Administrative Secretaries). 

In practice, the implementation of this principle can be difficult. 
In the case where the Secretary carries out purely administrative tasks 

such as organization of the case, identification of the competent authorities, 
organization of the hearing, management of the communication between the 
court and the parties, the absence of delegation of the adjudicative mandate 
of the Arbitral Tribunal to its Secretary is self–evident. 

In the case where the Secretary performs unquestionably adjudicative du-
ties such as drafting the arbitral award in the absence of any supervision, the 
delegation of the adjudicative mandate of the Arbitral Tribunal to its Secre-
tary is clear. 

It is therefore between these two endpoints that tricky situations are en-
countered. 

The High Court seems to accept that the conception of the role of the Sec-
retary of the Arbitral Tribunal varies according to the circumstances of the 
arbitration; in other words, the parties, the arbitration rules or even the Ar-
bitral Tribunal could shape the role of the Secretary of the Arbitral Tribunal. 

The solution, then, has the disadvantage of being unpredictable. 
Arbitral practice is not uniform, as Article 27 of the UNCITRAL Annota-

tions states on the organization of arbitral proceedings: “[…] differences in 
views, however, may arise if the tasks include legal research and other pro-
fessional assistance to the arbitral tribunal (e.g. collecting case law or pub-
lished commentaries on legal issues defined by the arbitral tribunal, pre-
paring summaries from case law and publications, and sometimes also 
preparing drafts of procedural decisions or drafts of certain parts of the 
award, in particular those concerning the facts of the case). Views or expec-
tations may differ especially where a task of the secretary is similar to pro-
fessional functions of the arbitrators […]”. 

Concretely, the arbitration rules oscillate tend to unify the perception of 
the Secretary’s role: 

 
– Some have admitted for a few years that the Secretary may perform 

more “substantive” tasks such as legal research, writing summary notes 
summarizing the submissions of the parties, drafting a procedural order and 
even drafting certain parts of the arbitral award (See article 3 of the Young 
ICCA Guide on Arbitral Secretaries. See also Rule 3.4 of the Rules of Conduct 
of the Hong Kong International Arbitration Center on the Role of the Secre-
tary of the Arbitral Tribunal and the Revised ICC Note on the Appointment, 
Duties and Remuneration of Administrative Secretaries). 

 
– The LCIA recently updated its “Note for Arbitrators ‘in order to’ clarify 

the tribunal secretary role, and strengthen the existing elements of the 



566               ARBITRAJE. REVISTA DE ARBITRAJE COMERCIAL Y DE INVERSIONES, 2017 

Arbitraje, vol. X, nº 2, 2017, pp. 559-566 
ISSN 1888–5373. 

LCIA’s approach to tribunal secretaries”14. The previous guideline provided 
that “secretaries should, therefore, confine their activities to such matters as 
organizing papers for the Arbitral Tribunal, highlighting relevant legal 
authorities, maintaining factual chronologies, reserving hearing rooms 
and sending correspondence on behalf of the Arbitral Tribunal”, and has 
now been updated to acknowledge that the secretary’s tasks can include: 
“summarising submissions, reviewing authorities, and preparing first 
drafts of awards, or sections of awards, and procedural orders”.  

 
It may be added that, depending on the personality of the members of the 

Arbitral Tribunal, their experience and profession (lawyers or non–lawyers), 
the conception of the role of the Secretary could be very different; an Arbitral 
Tribunal whose members, unlike the Secretary, are not lawyers, might have a 
tendency to delegate many more tasks. 

Subject to this reservation, the High Court here seems to find a certain 
balance between the responsibility of the arbitrators and the additional 
benefits of having a Secretary; it also succeeded in reducing the risks of chal-
lenges or application to set aside the award.  

The decision of the High Court of 9 February 2017 can be found on the of-
ficial website of the English Government15. 

 

                                                                    
14 [<http://www.lcia.org/News/lcia–implements–changes–to–tribunal–secretary–processes. aspx>]. 
15 [<https://www.judiciary.gov.uk/wp–content/uploads/2017/03/p–v–q–and–ors–2017–ewhc–194–

comm–20170209.pdf>]. 


