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Miscelanea 
 
ATALLAH, A.: “The Arbitration Clause and State Immunity Under French Law”, BCDR Int’l Arb. 
Rev., vol. 2, nº 2, 2015, pp. 389–408. State immunity is a complex and often decisive issue in interna-
tional arbitration. It impacts not only the effectiveness of arbitral awards but also the efficiency of the 
international arbitration system. The lack of harmonized practice with respect to state immunity 
further complicates the issue. While some countries have adopted legislation regarding state immuni-
ty, others have left the task of developing the relevant rules to domestic judges. In France, this latter 
option has been largely preferred. To understand the French courts’ current position on this topic, the 
Creighton and Commisimpex decisions and their relationship to each other must be analyzed. These 
decisions will provide insights into the likely and desirable evolution of French law. 
 
ALBA BETANCOURT, A.: “Cross–Border Patent Disputes: Unified Patent Court or International 
Commercial Arbitration?”, Utrecht J. Int’l and Eur. L., vol. 32, nº  82, 2016, pp. 44–58. Currently, the 
enforcement of a patent that is registered in several countries involves the risk of getting different and 
conflicting decisions from the national courts. In 2013, 25 European countries entered in an agree-
ment that aims to homogenise the patent system by creating the European patent with unitary effect 
and a Unified Patent Court (UPC). This article focuses on the UPC, which aims to have a single court 
proceeding for cross–border patent conflicts. Does the UPC system represent an advantage compared 
to the current litigation system? The paper argues that it does and explores what it considers to be the 
two main advantages of a UPC over the current system of cross–border litigation of patents: the 
ability to drag several conflicts to a single procedure and the neutrality of the decision makers. These 
advantages are consequently compared to the characteristics of arbitration. Then, an explanation is 
provided with regards to how the UPC system is going to work in terms of jurisdiction, preliminary 
injunctions, the choice of law and enforcement of decisions, comparing those same procedural aspects 
to arbitration. The article finds that arbitration involves many of the same advantages (as compared to 
the UPC) and that the procedural issues studied in both means are, so too, similar. Therefore, arbitra-
tion represents a viable alternative to the UPC when it comes to reducing the risks in solving cross–
border patent conflicts. 
 
ASTERITI, A.: “Environmental Law in Investment Arbitration: Procedural Means of Incorpora-
tion”, The Journal of World Investment & Trade, vol. 16, nº 2, 2015, pp. 248–273. The present article 
explores the relationship between investment and environmental law by examining the use of coun-
terclaims and jurisdictional and applicable law clauses in IIAs. Environmental issues arising contex-
tually to investment disputes have given rise to sustained debates on the legitimacy deficit of the 
system; one possible way forward for the debates is through the incorporation of environmental law in 
the investment regime, and many substantive avenues have been explored, including the reconceptu-
alisation of certain provisions, the adoption of proportionality and balancing by tribunals, and the 
adjustment of the quantum of compensation. This article focuses on the procedural means of incorpo-
ration as the first, inevitable step towards any of the above solutions. Additionally, the article deals in 
detail with the possibility of asserting counterclaims as a little explored avenue potentially allowing for 
international and domestic environmental obligations to enter the investment dispute. 
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BAIZEAU, D.: “The IBA Guidelines on Party Representation in International Arbitration: A Plea for 
Caution”, BCDR Int’l Arb. Rev., vol. 2, nº 2, 2015, pp. 343–356. The present article seeks to critically 
review the IBA Guidelines on Party Representations in International Arbitration in their attempt to 
address the vast and complex topic of counsel’s ethics. The author’s plea for caution turns on two 
main concerns. First is the mixing of the issues, inequality of arms, on the one hand, and counsel’s 
unethical conduct per se, on the other. Second is the way in which the Guidelines address them, by (a) 
seeking to define a uniform set of standards or level playing field that is in some worrying respects 
very much a North American level playing field; and (b) entrusting the arbitral tribunal with the 
power to sanction counsel in case of non–compliance, a role for which tribunals are not equipped and 
which may jeopardize their primary function, that of resolving a particular dispute between particular 
parties represented by particular counsel in a particular legal environment. The article also discusses 
the approach adopted by the LCIA in its revised 2014 Arbitration Rules and the current draft of the 
ICDR Code of Conduct for a Party and its Representative. 
 
BONDAR, K.: “Allocation of costs in investor–State and commercial arbitration: towards a harmo-
nized approach”, Arbitr Int’l, vol. 32, nº 1, 2016, pp. 45–58. The article addresses legal bases for cost 
allocation in investment arbitration, main approaches to the allocation of costs in the practice of the 
International Centre for Settlement of Investment Disputes (ICSID) and other investment tribunals 
(eg recent Yukos awards), and factors the investment tribunals take into account when allocating 
costs. Allocation of costs is an important issue in international arbitral proceedings. The practice of 
cost allocation in investment arbitration differs from cost allocation in commercial arbitration. The 
review of available studies and decisions on costs shows that there is no consistent approach to cost 
allocation in investment arbitration. Furthermore, the tribunals consider different factors when 
allocating costs, including proportion of success, parties’ conduct and novelty and complexity of 
issues. The article analyses the advantages and disadvantages of the major approaches to cost alloca-
tion. The author argues that the divergence in allocation of costs between ICSID and the United Na-
tions Commission on International Trade Law (UNCITRAL) is unsatisfactory and there is a need for a 
more coherent approach for predictability and fairness of the future arbitral practice. An argument is 
made for the ‘costs follow the event’ approach as a possible default approach. 
 
CARLEVARIS, A. y DIGÓN, R.: “Arbitrator Challenges under the ICC Rules and Practice”, ICC 
Dispute Resolution Bulletin, 2016, nº 1. La importancia que se otorga a la recusación de un árbitro 
queda contradicha por su escasa frecuencia, además de por su improbable éxito. En la medida en 
queplanteen cuestiones relativas a la independencia o imparcialidad, las recusaciones se refieren a 
una de las principales preocupaciones del arbitraje: los conflictos de intereses. Este artículo analiza los 
tipos de conflictos que han dado lugar a solicitudes de recusación en arbitrajes recientes de la CCI. Se 
distinguen tres categorías principales: la relación entre un árbitro y un individuo o entidad que in-
terviene en el arbitraje, la relación entre un árbitro y un individuo o entidad que está relacionado con, 
pero que no interviene directamente en, el arbitraje y los conflictos debidos al tema (issue conflicts). 
En el seno de estas categorías tradicionales han surgido nuevas causas de conflictos, incluyendo las 
relaciones entre los árbitros y los abogados que pertenecen a las mismas chambers (oficinas compar-
tidas), las renuncias anticipadas y la financiación de terceros. Los autores proporcionan ejemplos de 
solicitudes de recusación basadas en estos y otros motivos y examinan recientes cambios en las prácti-
cas que permiten a la Corte Internacional de Arbitraje de la CCI comunicar, a petición de las partes, 
las razones de su decisión sobre una recusación y especificar si une solicitud de recusación se desesti-
ma por su inadmisibilidad en oposición a su fondo. Las solicitudes de recusación interpuestas en los 
arbitrajes de la CCI se manejan con arreglo al Reglamento de Arbitraje de la CCI y teniendo en cuenta 
casos previos de la CCI. Aunque no son directamente aplicables ni vinculantes, las Directrices IBA 
sobre Conflictos de Intereses en Arbitraje Internacional también pueden servir como referencia por 
cuanto brindan ejemplos de circunstancias que pueden requerir o no a una revelación. Por su parte, la 
Corte de la CCI hace poco publicó orientaciones sobre las revelaciones de los árbitros, lo cual también 
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se aborda en el artículo, con explicaciones de las diferencias entre las normas subjetivas y las objetivas 
aplicables a la divulgación y la norma objetiva aplicable a la descalificación.  
 
DUCLOS, N. y THOMAS, E.: “Enforcement of ICSID Awards in the United States”, BCDR Int’l 
Arb. Rev., vol. 2, nº 2, 2015, pp. 373–388. The ICSID Convention’s self–contained recognition and 
enforcement regime has long been touted as a unique and, from the perspective of award creditors, 
favorable feature of the treaty. However, the legislation implementing this regime in the United States 
does not clearly spell out the procedures that courts must follow in discharging their recognition and 
enforcement obligations. As a result, U.S. federal courts have adopted diverging approaches to en-
forcement of ICSID awards. Some courts require award creditors to commence a formal action on the 
award, while others permit ex parte recognition. This article examines U.S. federal courts’ implemen-
tation of their recognition and enforcement obligations under the ICSID Convention, focusing in 
particular on the current divide regarding proper enforcement procedures and the rationales underly-
ing these divergent approaches. 
 
FELDMAN, M.: “State–Owned Enterprises as Claimants in International Investment Arbitration”, 
ICSID Review—Foreign Investment Law Journal, vol. 31, nº1, 2016, pp. 24–35. Reflecting the signif-
icant amount of foreign investment by State–owned enterprises (SOEs), a number of claims against 
States by SOEs have been submitted to investor–State arbitration. Such claims raise the issue of 
whether, for purposes of determining standing as ‘investors’ in investment arbitration, tribunals 
should apply the same analysis to State–owned and privately owned corporations. Existing bilateral 
investment treaties and investment chapters of free trade agreements, with only a few isolated excep-
tions, are available to SOEs as claimants, at least when acting in a commercial capacity. The more 
challenging questions concern, first, whether those agreements also are available to SOEs as claimants 
when acting in a governmental capacity and, second, if not, how to distinguish commercial from 
governmental conduct by SOEs. With respect to those two issues, this article recommends that deci-
sion–makers, first, look primarily to the applicable definition of ‘investor’ when determining whether 
treaty protections extend to sovereign conduct and, second, rely on well–developed customary inter-
national law attribution principles—which have been applied in a variety of settings when there is a 
need to determine the boundaries of sovereign conduct—to distinguish commercial from governmen-
tal conduct. With respect to the Convention on the Settlement of Investment Disputes between States 
and Nationals of Other States (ICSID Convention)—which does not extend to State–to–State dis-
putes, even in a subrogation context—this article recommends that decision–makers again look to 
customary international law attribution principles to distinguish between claims brought by SOEs in a 
commercial capacity (which can be submitted against States under the ICSID Convention) and a 
governmental capacity (which cannot be submitted against States under the ICSID Convention). 
Consistent with customary international law attribution principles, tribunals should consider not only 
the nature, but also the purpose, of an SOE’s activities when determining the boundaries of sovereign 
conduct. 
 
GOLDSMITH, A.: “Arbitration and EU Antitrust Follow–on Damages Actions”, ASA Bulletin, vol. 
34, nº 1, 2016, pp. 10–40. This article addresses the subject of whether, when and how EU antitrust 
follow–on damages actions, which seek civil remedies for harm alleged to have been suffered from the 
infringement of European antitrust law rules, may be submitted to international arbitration. The 
article begins by tracing the development of follow–on damages litigation in Europe, and then ad-
dresses the anticipated growth of such actions as a result of the EU Damages Directive. Next, the 
article considers certain procedural obstacles that may be encountered when parties seek to arbitrate 
follow–on claims. The relevant challenges relate to case law in certain European jurisdictions that has 
interpreted agreements to arbitrate narrowly in relation to followon claims, and to the complex nature 
of follow–on actions. Despite such challenges, the article argues that there are reasons why corporate 
users may prefer to avail themselves of international arbitration in relation to follow–on disputes. The 
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article therefore explores mechanisms for maximizing arbitral options in the follow–on setting, in-
cluding through drafting techniques, ex post submissions and undertakings before regulators. 
 
GONZÁLEZ DE COSSÍO, F.: “Enforcement of annulled awards: towards a better analytical ap-
proach” Arbitr. Int’l, vol. 32, nº 1, 2016, pp. 17–27, This article comments on cases where enforcement 
of annulled awards has either occurred or been discussed. It summarizes and compares the existing 
analytical approaches, indicating advantages and disadvantages of each, concluding with a proposal in 
favour of adopting the French view, considering it the approach that, albeit displaying certain loose 
ends, is the preferable among those extant. 
 
HAFNER–BURTON, E.M. y VICTOR D.G.: “Secrecy in International Investment Arbitration: 
an Empirical Analysis”, J. Int’l Disp. Settlement, vol. 7, nº 1, 2016, pp. 161–182. As international 
governance is taking on increasingly more difficult and demanding topics, firms and governments 
have radically expanded the use of international courts to resolve complex legal disputes. In their 
effort to become more legitimate and effective, these bodies have adopted a wide array of reforms 
aimed at promoting transparency. Using a unique data set on all investor—state arbitrations under 
the World Bank’s International Centre for Settlement of Investment Disputes, we show that those 
reforms are, in part, failing because parties have found ways to use pre–judgment settlement to hide 
procedural and substantive outcomes. We also show, statistically, that the parties to disputes favour 
less transparent outcomes where strong political pressures lead governments to violate legal norms—
such as when disputes involve long–lived capital assets whose ongoing operation requires politically 
messy deals that neither side would like exposed to public scrutiny. 
 
HUGUES ARTHUR, J.P. y MORENO GONZÁLEZ, J.: “Mitos y realidades del arbitraje inver-
sionista–Estado en el Tratado de Libre Comercio de América del Norte: La experiencia mexicana”, 
ICSID Review—Foreign Investment Law Journal, vol. 31, nº 1, 2016, pp. 147–166. Análisis jurídico 
de los principales argumentos, demandas y defensas que se han esgrimido en los arbitrajes inversio-
nista–Estado instaurados en contra de los Estados Unidos Mexicanos (México) al amparo del Capítu-
lo XI del Tratado de Libre Comercio de América del Norte. A raíz de este análisis, se evidencia el 
desarrollo que ha existido en la jurisprudencia de temas sustantivos del derecho internacional público 
como las contramedidas, y del derecho internacional de inversión extranjera como trato nacional, 
expropiación, nivel mínimo de trato, etc. Con base en lo anterior, el artículo califica como productivos 
los 20 años de vigencia del Capítulo XI en virtud de las diversas contribuciones que ha tenido la juris-
prudencia del mismo en distintos aspectos como la consolidación de las relaciones económicas inter-
nacionales del Estado, en general, y la articulación de un sistema jurídico internacional de inversión 
extranjera más coherente, en particular. 
 
JHANGIANI, S.: “Conflicts of Law and International Commercial Arbitration – Can Conflict Be 
Avoided?”, BCDR Int’l Arb. Rev., vol. 2, nº 1, 2015, pp. 99–116. International arbitration, by its nature, 
raises conflict of laws issues because of the interaction between different legal systems. Parties to 
international arbitrations face more potential choice–of–law issues than international litigants, and 
such issues include: what law governs the arbitration agreement where the parties have not expressly 
agreed this?; what law governs capacity?; what is the lex arbitri?; and what law governs the granting of 
interim measures by a tribunal? The author analyzes the common law approach to the above issues, 
and argues that there is not enough consistency and guidance to navigate them.A lack of harmoniza-
tion in relation to these issues leads to a lack of certainty for users which may, in turn, discourage 
users away from international arbitration as a dispute resolution process. The author therefore pro-
poses reforms and preferred approaches to be adopted by the international arbitration community in 
order to lead to greater certainty in the outcome to these issues. 
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LI, F.: “The Divergence of Post–Award Remedies in ICSID and Non–ICSID Arbitration: A Perspec-
tive of Foreign Investors’ Interests”, Chin. J. Comp. Law., vol. 4, no. 1, 2016, pp. 98 ss. Post–award 
remedies have been regarded as being the most discrepant proceedings in International Centre for 
Settlement of Investment Disputes (ICSID) and non–ICSID arbitration, which relate to essential 
issues ranging from the risks of challenge of awards to the fate of annulment. Given that the hurdles 
that foreign investors encounter at the stage of ICSID annulment and non–ICSID vacatur proceedings 
are significantly disparate, investors have had to weigh prudently the potential risks and the relevant 
drawbacks entrenched in the different genres of arbitration. However, given the relatively decentral-
ized framework, the various standards of review, and the non–nullity effect of annulment in non–
ICSID arbitration, it has not entailed a more remarkable degree of uncertainty, inconsistency, and 
unpredictability. 
 
LIN, Tsai–yu: “Inter–Mingling TRIPS Obligations with an FET Standard in Investor–State Arbitra-
tion: An Emerging Challenge for WTO Law?”, Journal of World Trade, vol. 50, nº 1, 2016, pp. pp. 71–
91. The boundary and shape of evolving investment regimes are heavily influenced by investors’ 
claims. Bringing a host state’s obligations under other trade agreements as a part of the Fair and 
Equitable Treatment (FET) standard in investment treaties represents a new challenge. As argued 
here, a host state’s violation of the World Trade Organization (WTO) Agreement on Trade–Related 
Aspects of Intellectual Property Rights (TRIPS Agreement) establishing a violation of the FET stand-
ard not only serves as a unique single issue to be decided in an investment dispute, but would also 
have important legal implications. That is, investor–state arbitration might function as a competing 
forum with the WTO for setting future trade matters, and the risk of fragmenting WTO law in various 
arbitral awards would be increased. Ultimately, the security and predictability of the WTO law system 
would be undermined and eroded in the context of investment treaties. It is suggested that WTO 
Members should develop more efficient rules to safeguard the integrity of WTO law from undue 
interferences by investors in their investment treaties. 
 
MALINTOPPI, L, Y LIMBASAN, N.: “Living in Glass Houses? The Debate on Transparency in 
International Investment Arbitration”, BCDR Int’l Arb. Rev., vol. 2, nº 1, 2015, pp. 31–57. The present 
article examines the parameters of transparency and considers both current and pending standards to 
be applied with regard to this notion. The authors discuss the evolving framework from a theoretical 
perspective and look at arbitral practice in this context, taking into account recent developments such 
as the adoption of the UNCITRAL Transparency Rules and the related Mauritius Convention, as well 
as their incorporation into the draft texts of the Transatlantic Trade and Investment Partnership and 
EU–Canada Free Trade Agreement. The authors conclude that the impetus for transparency is great-
est amongst those engaging most actively in the debate, but that whether the time is ripe for compre-
hensive transparency standards will be reflected in the reaction of states to the opportunity to bind 
themselves immediately thereto by acceding to the Mauritius Convention. 
 
MARTINEZ LOPEZ, C. y MARTINEZ, L.: “Proportionality in Investment Treaty Arbitration and 
Beyond: An “Irresistible Attraction?”, BCDR Int’l Arb. Rev., vol. 2, nº 2, 2015, pp. 261–287. The 
doctrine of proportionality has existed as a definite strand in the fabric of international law for almost 
a century, even if the contours of that strand are not yet fully defined. This article summarizes the 
origins and history of the doctrine of proportionality generally, and then more specifically in the 
context of international human rights law, focusing on jurisprudence from the European Court of 
Human Rights. Next, we briefly consider the doctrine of proportionality in the context of the General 
Agreement on Tariffs and Trade, focusing on jurisprudence from the World Trade Organization. We 
then summarize the comparatively nascent doctrine of proportionality in international investment 
treaty law, focusing on jurisprudence from tribunals constituted under bilateral investment treaties, 
multilateral investment treaties, and free trade agreements. Finally, we conclude with potential les-
sons for investors, states, counsel, arbitrators, activists, and academics 
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MENAKER, A.J. y DAVIES, N.L.: “The Direct Examination of Witnesses and Experts Not Called 
for Cross–Examination: Balancing Efficiency and Fairness”, BCDR Int’l Arb. Rev., vol. 2, nº 1, 2015, 
pp. 135–152. The usual practice in international arbitration of substituting written testimony for oral 
evidence–in–chief is intended to narrow the issues in dispute, avoid surprise at the hearing, and free 
up hearing time for the cross–examination of witnesses and experts. What happens, however, when a 
party elects not to call a witness or expert for cross–examination? Should the party presenting that 
witness or expert be permitted to request his/her appearance at the hearing? Can a party effectively 
prevent the appearance of a witness or expert by simply waiving his/her cross–examination? All of 
these questions ultimately require a delicate balancing exercise between fairness, equality, and the 
party's right to present its case on the one hand, and procedural efficiency on the other hand. This 
article evaluates the rules of various arbitral institutions, as well as recent trends in arbitral practice, to 
offer an approach that preserves both fairness and efficiency. 
 
MENDENHALL, J.E.: “Assessing Security Risks Posed by State–Owned Enterprises in the Context 
of International Investment Agreements”, ICSID Review—Foreign Investment Law Journal, vol. 31, 
nº 1, pp. 36–44. There has been much debate in recent years about the treatment of State–owned 
enterprises (SOEs) in international investment agreements (IIAs). The discussion has touched on 
questions such as attribution (whether to attribute the actions of SOEs to the State), ensuring that 
States do not create an unlevel playing field by providing preferential treatment to SOEs, and the 
extent to which outbound investments by SOEs present unique national security risks to the host 
State. This article focuses on the last of these questions and takes the position that no new rules are 
needed in IIAs to address the security risks posed by SOE investments. At the same time, tribunals 
may be called upon to elaborate upon the factors that should be taken into account in assessing 
whether a SOE investment presents a security risk and, if so, the extent to which the host State is 
entitled to take measures to mitigate that risk without running afoul of the substantive obligations it 
has undertaken through an IIA. This article shall draw heavily on the practice and procedures of the 
Committee on Foreign Investment in the United States (CFIUS), which is the US government com-
mittee charged with reviewing the national security implications of transactions that might result in 
control of a US business by a foreign person or entity. While the CFIUS process has been criticized for 
lack of transparency, CFIUS has explained at some length its general methodology and the factors it 
has taken into account. It therefore provides a good example of how at least one major State has 
sought to grapple with the security risks that might be posed by foreign investment, in general, and 
investment by SOEs, in particular. 
 
MORANIS, M.: “Between power and procedure: the changing balance of investment treaty protec-
tions”, Arbitr. Int’l, vol. 32, nº 1, 2016, pp. 81–110. In recent investment agreements, states have 
expanded their rights to protect essential interests, while also granting new procedural rights to inves-
tors. Why are states simultaneously expanding and limiting their power? After reviewing recent treaty 
practice, this article argues that these seemingly contradictory trends illustrate three main develop-
ments: first, investment treaties now operate as instruments of governance based on rule of law prin-
ciples; second, treaty parties wish to limit the authority of tribunals and provide greater predictability 
to host states and investors; finally, widespread change in the investment law regime can occur rapid-
ly and bilaterally. These three developments together provide optimism for the future of investor–
state arbitration. 
 
MOUAWAD, C. Y SILBERT, E.: “A Case for Dispositive Motions in International Commercial 
Arbitration”, BCDR Int’l Arb. Rev., vol. 2, nº 1, 2015, pp. 77–97. Practitioners and parties have criti-
cized international arbitration in recent years for losing its competitive edge of resolving disputes 
swiftly. What was once an advantage has now become a source of concern and the impetus for a 
concerted effort to find a remedy. One remedy that has recently attracted attention is the summary 
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disposition of claims. This article explores the power of arbitrators to hear and rule on dispositive 
motions, the scope of this power and recommended best practices in its exercise, and the necessary 
shift in attitudes within the arbitration community to accept and embrace dispositive motions. 
 
MULLEN, S. y WHITSITT, E.: “Quantum, annulment and the requirement to give reasons: analy-
sis and reform”, Arbitr Int’l, vol. 32, nº 1, 2016, pp. 59–80. The issues that arise in the quantification 
of damages are not altogether new—any court or tribunal, national or international, faces difficulties 
when selecting the appropriate valuation method for damages or incorporating additional considera-
tions, such as contributory negligence and the duty to mitigate loss as applicable. These difficulties are 
to an extent instantiated when the tribunal is required to value an expropriated investment. While it is 
accepted that such tasks are complex, the issues surrounding the selection of a valuation method 
should surely not be a reason for the tribunal to fail to give appropriate reasons for said selection. That 
being said, one of the more common bases on which parties seek annulment of an award under Arti-
cle 52(1)(e) of the ICSID Convention is precisely this—a failure to give reasons with respect to quan-
tum. It is clear on plain reading of some awards in that some tribunals have indeed failed to provide 
proper reasoning, and often ad hoc Committees agree that the reasons provided were unsatisfactory, 
yet annulment on this basis is rarely granted. Instead, Committees have appeared to have moved 
away from the formal test under Article 52(1)(e), and have taken it upon themselves to infer or explain 
the tribunal’s reasoning from the information available. Such an approach is, on any view, a funda-
mental misapplication of Article 52(1)(e). The following article highlights these annulment errors, 
focusing on how the role of Committees has been misunderstood to date and particularly the misap-
plication of Article 52(1)(e) may be linked to the broad discretion awarded to tribunals at the quantifi-
cation stage. To conclude, the article posits solutions that may introduce greater transparency at the 
quantum stage. Tribunals may chose to do so through the inclusion of third party expert witnesses, 
the practice of ‘hot tubbing’, or parties may through the appointment of economists to the tribunal. 
 
NIGMATULLINA, D.: “The Combined Use of Mediation and Arbitration in Commercial Dispute 
Resolution: Results from an International Study”, J. Int’l Arb., vol. 33, nº 1, 2016, pp. 37–82. In a 
changing international commercial dispute resolution landscape, the combined use of mediation and 
arbitration has emerged as a dispute resolution approach offering parties a number of benefits. These 
include resolving parties’ disputes cost–effectively and quickly and obtaining a binding and interna-
tionally enforceable decision. However, to date there has been little agreement on several aspects of 
the combined use of processes. The academic debate is ongoing about acceptable ways of combining 
mediation and arbitration. At the same time, there is little evidence to suggest that practitioners 
actually use a combination of mediation and arbitration. This article analyses the results of a recent 
empirical study of the current use of mediation in combination with arbitration in international com-
mercial dispute resolution. The results reveal that the combined approach is used to a relatively low 
extent, which contrasts with widespread recognition of the benefits that it seems to offer. In vast 
majority of cases, the mediation and arbitration stages are conducted by different neutrals, while the 
mediation stage usually involves the use of caucuses. Surprisingly, as appears from the study, the 
absence of a unified enforcement mechanism for international mediated settlement agreements does 
not present any obstacle to recording the outcome of the combined use of processes in a mediated 
settlement agreement rather than in an arbitral award. 
 
PAPARINSKIS, M.: “Franck Charles Arif v Republic of Moldova: Courts Behaving Nicely and What 
to Do About It”, ICSID Review—Foreign Investment Law Journal, vol. 31, nº 1, 2016, pp. 122–
128.The 2013 Award of the International Centre for Settlement of Investment Disputes (ICSID) Tri-
bunal in the case of Frank Charles Arif v Republic of Moldova is noteworthy for squarely addressing 
an important point of international investment law: how to deal with courts behaving nicely? Or, to 
put it in more technical terms, how should investment tribunals approach claims about conduct of 
domestic courts that, while unobjectionable on its own terms, has the effect of harming the invest-
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ment by diverging from a position taken by other public authorities in their dealings with the inves-
tor? Reasonable people may disagree on whether the Tribunal’s answer—that a State may incur inter-
national responsibility for the breach of fair and equitable treatment because of legitimate expecta-
tions by investors to consistent behaviour by public authorities—is the best possible one. Still, the 
Tribunal is to be commended for asking the right questions in an explicit manner, which should 
hopefully contribute to development of law on the issue (whether jurisprudence constante is eventual-
ly formed on the basis of the rationale of Arif or on its rejection). 
 
PAULSSON, M.: “The 1958 New York Convention Article II: Fit for Modern International Trade?”, 
BCDR Int’l Arb. Rev., vol. 2, nº 1, 2015, pp. 117–134. Article II of the 1958 New York Convention 
contains a formal requirement that has brought UNCITRAL to issue recommendations on how to 
interpret the so–called "in writing" requirement. According to Article II(2), an agreement must be 
either signed by the parties or concluded through an exchange of telegrams. The Convention's success 
may falter if courts cannot find a way to relax the stringent requirement of Article II(2).Today, arbitra-
tion agreements are formally concluded differently, and they no longer respond to the idea of arbitra-
tion agreements in 1958. The author attempts to bring the 1958 treaty to the days of modern trade by 
revisiting the drafting history of Article II and bring the drafters' intent back to the surface. That 
enables the creation of guidelines for counsel to draft clauses that are "New York Convention–proof", 
and it enables the judiciary to realign the old treaty with modern trade. 
 
POPOVA, I.C. y POON, F.: “'From Perpetual Respondent to Aspiring Counterclaimant? State 
Counterclaims in the New Wave of Investment Treaties”, BCDR Int’l Arb. Rev., vol. 2, nº 2, 2015, pp. 
223–260. Critics of investor–State arbitration often refer to the perception that it is a system in which 
the State must always play defense. State counterclaims against investors could counterbalance this 
perceived asymmetry. Yet, the majority of State counterclaims asserted to date have failed. The reason 
for this failure in several cases is not an inherent structural bias against States, but obstacles to juris-
diction over the counterclaim that derive from the terms of the underlying investment treaty that the 
State concluded. Despite the keen public focus on investor–State dispute settlement in the wake of the 
recent negotiation of several major trade agreements, State counterclaims have received little, if any, 
attention in recent treaty–making practice. Although some new investment agreements would expand 
investor–State dispute settlement to more amply encompass State claims against investors, many 
others restrict access to arbitration in a way that would significantly limit State counterclaims, or even 
preclude them altogether. This article examines some of the obstacles to State counterclaims that 
tribunals have discerned in existing investment treaties, before turning to consider the divergent 
trends that emerge from recent treaty–making initiatives and their implications for State counter-
claims. 
 
REN, Q.: “Ping An v Belgium: Temporal Jurisdiction of Successive BITs”, ICSID Review—Foreign 
Investment Law Journal, vol. 31, nº 1, 2016, pp. 129–137. On 30 April 2015, the Tribunal in Ping An 
Life Insurance Company of China, Limited and Ping An Insurance (Group) Company of China, Lim-
ited v Kingdom of Belgium, a case brought under the International Convention for the Settlement of 
Investment Disputes between States and Nationals of Other States (ICSID Convention), issued its 
Award which dismissed Ping An’s claims for lack of jurisdiction. Being the first concluded investment 
arbitration case filed by a mainland Chinese investor, the Award prompted broad attention and dis-
cussions inside and outside China. The central issue that the Tribunal considered is the temporal 
application of jurisdictional provisions of successive bilateral investment treaties (BITs). Specifically, 
the analysis focused on whether the BIT between China and Belgium which entered into force on 1 
December 20093 covers disputes which arose before that date but were not then under judicial or 
arbitral process. This Case Comment will review the background of the case (Section II) and the 
analysis of the Tribunal (Section III), and offer a comment on the Award from a Chinese lawyer’s 
perspective (Section IV). 
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SAN, F.A.: “The Public Policy Defence to Enforcement of Arbitral Awards: Rising Star or Setting 
Sun?”, BCDR Int’l Arb. Rev., vol. 2, nº 2, 2015, pp. 203–221. This paper attempts to examine the use 
of “public policy” as a ground to refuse enforcement and review the status and scope of the defence 
when raised in different countries. It concludes with the position that though there are certain coun-
tries that have interpreted the public policy defence in an expansive and possibly protectionist manner 
to refuse enforcement, this is not a trend that is gaining ground. Rather, the restrictive and pro–
enforcement definitions of public policy espoused by most countries is effectively watering down the 
potency of the public policy defence as a means of refusing enforcement of foreign arbitral awards. 
 
SAN CRISTÓBAL REALES, S.: “Resumen de Denegación de la justicia arbitral en caso de incon-
gruencia extra petita, por error, o mixta”, Diario La Ley, nº 8736, 2016. La incongruencia extra petita, 
por error, o mixta, en el laudo arbitral puede generar denegación de justicia, debido al sistema de 
instancia única del arbitraje. El laudo una vez emitido es firme, y frente a él únicamente cabe la acción 
de anulación, que rescinde el laudo, debiendo acudir a un nuevo arbitraje (si el convenio arbitral es 
válido y subsiste), o a la jurisdicción, pero sin haber obtenido pronunciamiento sobre el objeto del 
proceso arbitral en la instancia. 
 
SKOVGAARD POULSEN, L.N.: “States as Foreign Investors: Diplomatic Disputes and Legal 
Fictions”, ICSID Review—Foreign Investment Law Journal, vol. I, nº 1, 2016, pp. 12–23. The in-
vestment treaty regime is challenged by the growing stock of foreign investments conducted by States 
themselves. With arbitrators seemingly keen on expanding the jurisdictional scope of investment 
treaty arbitration to cover a wide range of sovereign investments, host governments might have to 
revisit key investment treaty provisions to ensure a prudent and coherent governance of the globaliza-
tion of State capitalism. 
 
STOYANOV, M. y OWCZAREK, O.: “Third–Party Funding in International Arbitration: Is it 
Time for Some Soft Rules?”, BCDR Int’l Arb. Rev., vol. 2, nº 1, 20º5, pp. 171–199. As reflected in 
recent resounding cases, third–party funding plays an increasing role in international litigation and 
arbitration. While this development gives rise to many novel issues, and adds to existing ones such as 
the disclosure of conflict of interests, it is however still in need of a proper response from the legal 
community. In the first part of this article, an overview of three jurisdictions–England & Wales, the 
United States and France–will display some diversity and, perhaps, difficulty in addressing this (rela-
tively) new phenomenon. The second and third parts will delve deeper into the particular issues raised 
by the existence of a third–party funding agreement, such as the crucial question of disclosure of such 
agreement, or the issue of liability for costs. The last part will conclude on the responses offered so far 
by the arbitration community to this challenge, and try to lay out a way forward. 
 
SCHWEBEL, S.M.: “The outlook for the continued vitality, or lack thereof, of investor–State arbi-
tration”, Arbitr Int’l, vol. 32, nº1, 2016, pp. 1–15. Criticism of investor–State arbitration has reached 
its apogee with the proposal of the European Commission for replacing it with a standing tribunal and 
appeals recourse whose members would be appointed exclusively by States Parties to the Transatlan-
tic Trade and Investment Partnership. The proposal is cast in terms designed to appease the unsound 
elements of that criticism. The arguments for so replacing investor–State arbitration are unpersua-
sive. Negotiating and realizing the EU’s proposal would be problematic. While the substantive princi-
ples of international investment law envisaged by the EU proposal rightly maintain the principles 
embodied in bilateral investment treaties, the EU’s approach risks producing international negotia-
tions over those principles that could lead to sterile international confrontation. 
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TRAKMAN, L. E. y MUSAYELYAN, D.: “The Repudiation of Investor–State Arbitration and 
Subsequent Treaty Practice: The Resurgence of Qualified Investor–State Arbitration”, ICSID Re-
view—Foreign Investment Law Journal, vol. 31, nº 1, 2916, pp.194–218. This article contributes to 
the existing literature on investor–State arbitration (ISA) by analysing the subsequent treaty making 
practices of the States that pledged to abolish ISA. The article concludes that instead of rejecting ISA 
or withdrawing from the International Centre for Settlement of Investment Disputes (ICSID), these 
States are continuing to provide for ISA in their treaties. However, they are increasingly qualifying 
access to investor–State arbitration. Specifically, the study notes the increased presence of various 
provisions allowing State parties to vary from their treaty obligations. Thus, the latest treaties exam-
ined in this study resemble the first generation of bilateral investment treaties (BITs) in terms of their 
restrictiveness. While the first–generation treaties construed investment and investor rights in narrow 
language, the recent treaties of countries which initially rejected ISA have instead limited investor 
rights by emphasizing various exceptions to treaty obligations. However, of great significance, while 
all the agreements analysed qualify access to ISA, they differ significantly in their approaches to regu-
lating arbitral proceedings. These divergent treaty practices present challenges to various ISA reform 
proposals. 
 
YEOH, D.: “Third Party Funding in International Arbitration: A Slippery Slope or Levelling the 
Playing Field?”, J. Int’l Arb., vol. 33, 2016, nº 1, pp. 115–122. Common law jurisdictions have tradi-
tionally been averse to the notion of third party funding (‘TPF’) due to the ancient doctrines of cham-
perty and maintenance. Founded on considerations of public policy, the laws of champerty and 
maintenance were targeted at frivolous and vexatious claims ‘fomented and sustained by unscrupu-
lous men of power’. While common law jurisdictions such as the United Kingdom and Australia have 
removed prohibitions on TPF in arbitration, other common law jurisdictions are less eager to follow 
suit. In this article, the author argues that TPF in international arbitration should not be prohibited, 
but regulated, as it levels the playing field for claimants who are either impecunious or unable to bear 
the associated financial risks due to their limited financial resources. It examines the various argu-
ments presented against TPF, such as the encouragement of frivolous claims, the control of the claim 
and conflict of interests, while also proposing various measures to curtail the risks of a slippery slope 
from TPF.  

 
 
 


