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Presentation  
 
The structure: The European Court of Arbitration is a department of the 

European Centre of Arbitration (now European Centre of Arbitration and 
Mediation) which is a private legal entity formed in Strasbourg in 1959, un-
der the patronage of the Council of Europe and of various other public bod-
ies. The Court has international registrars in Strasbourg (3, rue du Général 
Frère) for disputes between parties that belong to central and northern Eu-
rope, and Milan (3, Viale Cassiodoro) for disputes in which at least one of the 
parties belongs to southern or eastern Europe, the Mediterranean or the 
Middle East.  

It has national Chapters in many Europeans countries as well as in Leba-
non, Syria, Morocco, Tunisia, Egypt and Iraq and two multinational chap-
ters: a Mediterranean Chapter in Milan and a Middle East Chapter in Beirut. 

 
The Tasks: The Court aims to contribute to the creation of a culture of ar-

bitration and mediation and to administer such proceedings.  
It operates through two departments: the European Court of Arbitration; 

and the Mediation Centre of Europe, the Mediterranean and the Middle 
East.  

The International School of Arbitration and Mediation of the Mediterra-
nean and the Middle East. The International School discusses major issues 
and organises conferences or training courses for arbitration or mediation.  

 
The Role of Mediation: Mediation has top priority since it allows parties to 

a dispute to avoid, quickly and cheaply, any litigation.  
When the signature of the parties is notarised (or if they are filed with a 

judicial or administrative authority), mediated settlements become enforce-
able titles in some jurisdictions.  

The Centre largely supports entering into a Convention for the Interna-
tional Enforcement of Mediated Settlement. Apart from mandatory media-
tion, which is provided for in given jurisdictions, the Centre recommends 
voluntary mediation.  

 
Arbitration should (and may) be more attractive: Much more room for 

success to mediation and arbitration. 
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There should be many many more mediations and arbitrations in the 
world, and consequently also in Europe and in the Mediterranean. 

Various explanations are given for this. 
 
A serious communication problem as to mediation: As to mediation, a 

major reason is that there is a big communication problem. When the lay-
man is asked why he does not go through a mediation, frequently he/she is 
not aware of the big advantages provided by American style mediation pro-
ceedings. If a party is then unable to settle herself, this instead of being the 
end of such attempts may and should be followed by resorting to a well 
trained and talented professional who can help the parties to review their 
entire approach to the dispute. 

 
A luxury clinic: The arbitration circles have created an image of arbitra-

tion as a luxury clinic, where sophisticated surgeons cure the patient in a 
rarefied environment. Some parties have experienced that and in general the 
public has got the message. This affects the real nature of arbitration and 
damages its image. Arbitration must be just a service to be provided to the 
parties with diligence and humility. 

 
Weakness of panels of arbitrators: It is the general practice that each par-

ty appoints “her own” arbitrator. However sometimes the party-appointed 
arbitrators are exposed to pressure from their respective appointor.  

The result of this is that some times two out of the three arbitrators are 
not entirely neutral. The question then arises as to whether having two out of 
three arbitrators exposed to such a risk is better than having three totally 
neutral judges in court proceedings.  

It is submitted that this is not better than in court proceedings. 
 
An excessive duration: The majority of arbitral proceedings con¬tinues 

for two or three years and, in some instances, even up to ten years.  
This is due to infrequent priority given by arbitrators to proceed expedi-

tiously. 
 
Immunity from errors of the merits: An award may generally be set aside 

only for procedural errors. The parties have consequently no remedy against 
errors in fact, wrong choice or construction of the law and wrong apprecia-
tion of the evidence.  

Even the comparison between this and the full appeal available to the par-
ties in court proceedings is not in favour of arbitration. 

 
Undetermined rules of evidence: Common law and civil law differ sub-

stantially as to the taking of evidence. In common law systems the parties 
examine and counter examine witnesses and the court intervenes only if 
there are problems.  
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In many civil law jurisdictions, counsel needs to obtain from the bench 
leave to call witnesses and must submit a list of questions for the witnesses 
and the list of witnesses.  

The court decides then whether to allow the proposed questions and fre-
quently limits the number of witnesses. Then only the court examines the 
witnesses, what deprives the parties of their right to prove their case. 

In international arbitration, if arbitrators come from civil law jurisdic-
tions, much more room is afforded to counsel but this approach tends to 
survive.  

The parties commence then arbitration proceedings without being advised 
of the rules of arbitration beforehand, what is not acceptable.  

 
A different approach to arbitration: The European Court of Arbitration 

has adopted in 1997 a set of Rules which aims to avoid such weakness.  
 
Various rules: The European Court of Arbitration has several sets of rules:  
• Arbitration Rules;  
• Internal Rules;  
• Rules on Documents-Only Arbitration; and  
• Pre-Arbitral Referee’s Rules.  
The Mediation Centre has International Mediation Rules and Italian 

Mandatory Arbitration Rules.  
 
The European Court of Arbitration Rules: These Rules have taken a dif-

ferent position as to the following areas: 
 
• a sole arbitrator is appointed (what also involves a two-thirds reduction 

of the arbitrators fees);  
• the award is filed within nine months (maximum 15 months);  
• a sole arbitrator is appointed by CEAM;  
• the arbitrators are requested to create a constructive dialogue with the 

parties;  
• each party has the right to prove her case without the arbitrator interfer-

ing with their right to examine and cross-examine witnesses;  
• the arbitrator is expected to establish a calendar for the proceedings;  
• the arbitrator is recommended to consolidate the hearings and final ar-

gument into a short time frame;  
• each party is requested to commit herself not to raise ungrounded oppo-

sitions and motions and not to obstructs or delays proceedings, and to accept 
sanctions for such behaviours;  

• each party is to recognize of the right of the other party to apply for an ex 
parte summary judgment concerning the share of costs and fees of the arbi-
tration proceedings, advanced by the former (which, because of lack of pay-
ment, she had to pay for the other party);  
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• a recommendation is made to the arbitrator to issue as soon as possible a 
partial award for undisputed amounts, or for amounts that are manifestly due;  

• a request made to the arbitrator to identify and decide at the beginning 
of the proceedings (by Order or, where necessary, by partial award) any 
question of fact or law that would reduce or simplify the dispute;  

• a full de novo re-examination of the merits of the dispute (where allowed 
by the applicable law) is provided for by an appellate arbitral tribunal, which 
must issue its award within a maximum of 12 months. A condition for such 
an appeal consists in the deposit by the applicant of the amount and costs 
put by the arbitrator to his or her charge.  

 
A sole arbitrator: A sole arbitrator is appointed by CEAM’s Nominating 

Committee, unless the parties decide to appoint more arbitrators and CEAM 
accepts this. Possible joint proposals by the parties, for which a special meet-
ing is held - unless it results unnecessary - are taken into account in making 
such appointment.  

 
A shorter duration: The Rules require that the award be filed within a 

time limit of nine months, which may be extended by three months for spe-
cial reasons that must be stated in the application for extension and a second 
time in exceptional circumstances up to further three months. Non-
compliance with this rule makes the arbitrator functus offi¬cio, which may 
involve the reimbursement of fees that he or she has been paid.  

 
The evidence: The parties are entitled to know, when they select a set of 

arbitration rules, what the rules of evidence will be. To comply with this, the 
Rules contain detailed rules of evi¬dence that grant to the parties the right to 
call their witnesses, to examine them and to cross-examine the witnesses of 
the other parties. An arbitrator-appointed expert advises the tribunal on 
technical issues, while each party is free to appoint her ex parte expert to 
comment. Also the parties may be heard as witnesses. If a party requests that 
the opposing party produces some specific documents or classes of docu-
ment, the application is heard. The arbitrator may appoint an expert to ex-
amine such documents and to report their find¬ings to him or her, to facili-
tate a decision on such application. Full discovery is then avoided as well as 
no discovery. 

 
Preparation of witnesses: The preparation and even more the coaching of 

a witness may affect his/her deposition. The arbitrator is advised to check 
that all the parties agree that the witnesses be prepared. If such agreement is 
not been available, preparation of witnesses is forbidden.  

 
Appellate arbitral proceedings: A party that has not entirely, or partly, 

succeeded in its claim or defence, may apply for appellate arbitral proceedings. 
The application is subject to leave. The leave is granted by CEAM, if that 
party deposits with its competent registrar the principal amount to which it 
objects as well as the costs of the appellate proceed¬ings. The deposit may be 
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replaced by the issue of a guarantee on demand (the bank and the guarantee 
having to be approved by the CEAM).  

 
Possibility of immediate enforcement ex officio of the appellate award: 

The arbitral tribunal (or the competent registrar of CEAM) will immediately 
order that – based on the appellate award – the deposited amount be paid 
immediately to the successful party. If an application for such appeal is 
lodged, the Rules provide that the successful party should not enforce the 
first award, as it will be replaced by the appellate award.  

 
Standard Arbitration and Mediation Agreement: Several stand¬ard 

agreements and clauses are available for arbitration and media¬tion, as well 
as for mediation followed if needed by arbitration. These can be found at 
http://cour-europe-arbitrage.org/content.php?lang=en&delegation=1&id=22.  

 
A continuous Search for New Horizons: As mentioned in the inaugural 

speech of the International School held at Villa Canossa (Venice) in 2011, the 
purpose of those who believe in arbitration is to do their best in order that 
the process be improved all the time, what has been described as a continu-
ous search for new horizons. 

 
Mauro RUBINO-SAMMARTANO * 

 
 

Corte Internacional de Arbitraje de la  
Cámara de Comercio Internacional 

 
ICC Court adopts Guidance Note on conflict  

disclosures by arbitrators * 
 
The ICC International Court of Arbitration has adopted a Guidance Note 

for the disclosure of conflicts by arbitrators. The Note was adopted unani-
mously by the Bureau of the Court on 12 February 2016. The Note -which is 
incorporated in the ICC Note to arbitrators and to parties- rests on the fun-
damental principle that parties to an arbitration have a legitimate interest in 
being fully informed of all facts or circumstances that may be relevant in 
their view in order to be satisfied that a prospective arbitrator or arbitrator is 
and remains independent and impartial or, if they so wish, to explore the 
matter further and/or take the possible courses of action contemplated by 
the ICC Rules. The Note also makes it clear that a disclosure does not imply 
the existence of a conflict, and that, in the event of an objection or a chal-

                                                 
* Presidente de la Corte Europea de Arbitraje (Estrasburgo). 
* http://www.iccwbo.org/News/Articles/2016/ICC-Court-adopts-Guidance-Note-on-conflict-dis 

closures-by-arbitrators/. 


